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OPI1 NI ON

This appeal is made pursuant to section 256661 of the
Revenue and Taxation Code fromthe action of the Franchi se Tax
Board on the protest of Power-Line Sales, Inc., against Proposed
assessments of additional franchise tax in the ampbunts o
$13, 323, $11,128, and $22,437 for the income years 1974, 1975,
and 1976, respectively.

¥ Unless otherwise specified, all section references are to
sections of the Revenue and Taxation Code as in effect for the

I ncone years in issue.
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- During the relevant years (1974-1976), appel | ant
Power-Line Sales, Inc., a California corporation, was engaged in
the manufacture and sale of wire fasteners and staple nachines
throughout the United States, and in certain foreign countries
through its foreign subsidiaries. |In 1973, aaﬁellant was owned
and operated by two brothers: R E. Powers, o held the offices
of president and treasurer, and M E. Powers who held the offices
of vice president and secretary. The Powers brothers were
advi sed by George Roberts, a partner at Bear, Stearns & Conpany,
an investnent banking firm that they could dispose of their
interest in appellant through a "leveraged nmanagenent buyout."
PLS Hol di ng Conpany, Inc., (PL%) was formed to acquire appellant,
and in February 1973 acquired all of appellant's outstanding
stock. During the relevant years, PLS had no paid enpl oyees and
did not conduct any operations. Appellant alleges, however, that
PLS, through its director, CGeorge Roberts," provi ded managemnent
services and assisted appellant in sone of its investnent,
oPeratlonaI, financing and sales decisions. The activities
al | eged by appellant to have been performed by M. Roberts, as a
PLS director, were:

(a) M. Roberts formulated all policies
and made or approved all significant
decisions relating to Power-Line and its
subsidiaries. No inportant decision was nade
wi thout his approval. M. Roberts regularly
initiated suggestions and occasionally
reversed operational decisions of other |ocal
Power - Li ne executives.

(b) M. Roberts was closely involved in
new t ool devel opnent and design and in the
key decisions in this area. For exanple, M.
Roberts studied in detail and approved the
decision to introduce "multi-wire" machi nes
for the Power-Line production line [in] 1973.
This decision was a significant one in terns
of cost and operational change.

¥ George Roberts was the partner at Bear, Stearns who put the
acqui sition together, and |ater becane president, treasurer and a
director of PLS, and a director of appellant.
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(c) M. Roberts' approval was required
for all Power-Line capital expenditures of
$2,000 or nore. He requested, designed the
format for, and regularly received a detailed
"President's Report" fromthe Powers
brothers, reviewi ng the operationa
activities for the relevant period. He
actively and regularly nonitored the
financial affairs and projections of
Power-Line and its subsidiaries. For
exanple, M. Roberts closely managed the
service of the |oans fron1F|deIitY and the
Massachusetts Mutual conpanies relating to
the acquisition of Power-Line in 1973.

(d) M. Roberts constantly nonitored
credit matters and was involved in the
fornul ation of credit guidelines for
Power - Li ne.

(e) M. Roberts negotiated and approved
| oan conmitnents and | oan conmit ment
docunents during the relevant years for
Power - Li ne. For exanple, M. Roberts
negoti ated and obtained a revolving |ine of
credit from Union Bank of $500,000 in 1975
and a nortgage |oan of $400,000 from Stockton
Wit e Anpersam Co.

(f) M. Roberts periodically visited the
operating plant of Power-Line, inspected the
machinery, and was famliar with the physical
characteristics of Power-Line' s manufacturing
operations. In doing so, he asked questions
of |ine personnel, nade suggestions, and
revi ewed and approved maj or decisions of the
operating nanagers.

(g) M. Roberts approved significant
changes in the size of the work force of
Power-Line. He personally set the salaries
of the key managenent personnel of Power-Line
and negoti ated the executive contracts. He
had and exercised hiring and firing power
with respect to Power-Line's top executives.
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U? M. Roberts closely followed the
mar ket for Power-Line products, approved al
pricing decisions, and occasionally suggested
names of potential custonmers to the Power-
Li ne nmanagenent .

(i) In the 1973-1975 recession, M.
Roberts participated in discussions regarding
cutting back production. He had and
exerci sed final approval power to elimnate
the third shift on January 23, 1975.

(j) Although M. Roberts' principal
background was in financing and acquisitions,
his activities with respect to Power-Line
wer e bal anced as to operations, marketing,
financing, and personnel natters. M.
Roberts was the equival ent of a chief
executive officer during the years at issue.

(k) M. Roberts actively investigated
and personally negotiated potenti al
acqui sitions ¥or ower - Li ne during the
relevant years, including a wre-draw ng
plant in Colorado, a wi re-drawing plant in
Texas, and a clip plant in Illinois. O
these prospects, only the North Carolina
plant (sic) was actually acquired by
Power - Li ne.

(App. Reply Br. at 8-11.)

In the relevant years there were overlagpinﬁ directors
bet ween PLS and aPPeIIant, and on August 27, 1976, the Powers
brothers becane officers of PLS. Beginning with incone year
1973, and during the relevant years, "appelant. and PLS filed
their California franchise tax returns as aunitary group
Respondent = Franchi se Tax Board exanined the returns for incone
years 1974 through 1976 and deternined that appellant and PLS

¥ 1974 is not at issue because the exanination was conmenced after
the running of the statute of limtations for this incone year.
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were not engaged in a unitary business during the relevant years.
Aﬁpellant's protest of respondent's assessments was deni ed and
this tinely appeal followed.

| f a taxpayer derives incone from sources both wthin
and without California, its franchise tax liability is required
to be neasured b%_its net income derived fromor attributable to
sources within this state. (Rev. & Tax. Code, § 25101.) |f the
taxpayer is engaged in a single unitary business with affiliated
corporations, the incone attributable to California nust be
determ ned by applyin% an ﬁgportionnent formula to the total
i ncome derived fromthe conmbined unitary operations of the
affiliated conpanies. (Edison California Stores, lInc. v.
McColgan, 30 Cal.2d 472 (183 P.2d 16] (1947).)

The California Supreme Court has held that the existence
of a unitary business may be established by,the presence of unity
of ownership; unity of operation as evidenced by central
accounting, purchasing, advertising, and managenment divisions;
and unity of use in a centralized executive force and general
system of operation. (Butler Bros. v. McColgan, 17 Cal.2d 664
(111 P.2d 3343 (1941), affd., 315 U S. 501 (86 L.Ed. 991]

(1942).) It has also stated that a business is unitary If the
operation of the business done within California is dependent
upon or contributes to the operation of the business outside
California. (Edison California Stores. Inc. v. McColgan, Supra,
30 cal.2d at 481.) More recently, the United States Suprene
Court has enphasized that a unitary business is a functionally
integrated enterprise whose parts are characterized by
substantial mutual interdependence and a flow of val ue.
(Cont ai ner corp. V. Franchise Tax Board, 463 U S. 159, 178-179
(77 L.EQ.24d 545), rehg. den., 464 U'S. 909 [78 L.Ed.2d 248)
(1983).)

More is required to denonstrate the existence of an
integrated unitary enterprise than the recitation of a number of
so-called "unitary factors.” One nust be able to
differentiate a unitary business froma group of commonly owned
busi nesses or activities, the operations of which really have no
effect upon one another. As we said in the Appeal of Saaa
Corporation, decided by this board on June 29, 1982, we nust
di stinguish

between those cases in which unitary |abels
are applied to transactions and circunstances
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whi ch, upon exam nation, have no rea
substance, and those in which the factors

i nvol ved show such a significant
interrelationship anong the related entities
that they all nust be considered to be parts
of a single integrated econom c enterprise.

(See also Appeal of Sierra Production Service, Inc., et al.
90-SBE-010, Sept. 12, 1990, where we said that "labels are not
hel pful in justifying either conbination or decombination,
regardl ess of who uses them.")

It is axiomatic that business activities conducted in
multiple taxing jurisdictions are not automatically unitary
nerely because they are comonly owned and controlled. Because
of constitutional limtations, it is necessary to differentiate
between a truly integrated, unitary business, whose incone is
appropriately apportioned among the jurisdictions in which it is
conducted, and a group of commonly owned businesses or
activities, the operations of which really have no effect upon
one another, and the incone fromwhich is, therefore, not
properly subject to apportionnent. (Appeal of Sierra Production
Services. Inc., et al., supra, and the cases cited therein.)

The first part of the three-unities test is net because

PLS owned 100 percent of appellant. However, unity of ownership
does not render a business unitary if either unity of operation
or unity of use is not present. (Chase Brass & copper Co. V.
Franchi se Tax Board, 10 cal.App.3d 496, 502 [87 Cal.Rptr. 239],
app. dism and cert. den., 400 U S. 961 (27 L.Ed.2d 381] (1970).)

pel I ant does not point us to facts, nor have we discovered any,

I ch denonstrate the presence of unity of operation. \ile
appel l ant has asserted that M. Roberts, as a director of PLS,
made policy decisions for appellant and its subsidiaries, his
alleged activities are not sufficient to denonstrate that unity
of operation is also present. The presence of interlocking
directors or officers who made major policy decisions is
sufficient to show unity of use if they constitute a centralized
executive force. But appellant's unsupported conclusion that,
"because the centralized services provided by the parent
corporation and the integrated executive force were inportant to
the subsidiaries, unity of operation was also present" (App. Br.
at 10), is self-serving and does not establish the presence of
unity of operation.
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As we said in Anneal of Scholl, Inc.. et al., decided by
this board on Septenber 27, 1978, "When considering whether unity
of operation is present, we are nost inpressed with the absence
of the usual indicators.” |In the instant matter, PLS had no
enmpl oyees and did not engage in any operations. Accordingly,
there were no centralized staff functions, no centralized
purchasing, advertising, accounting or nanagenment divisions, no
exchange of enployees, no sharing of staff or managenent
functions, no centralized research and devel opnent, nor other
centralized admnistrative departnent functions. Thus, in the
absence of these usual indicators of unity of operation, we nust
conclude that unity of operation between appellant and PLS was
lacking during the relevant years. Having concluded that unity
of operation Is not present in the instant natter, we need not
address whether unity of use is present, because in the absence
of one of the "three unities" a business cannot be considered
unitary under the "three unities test." (Chase Brass & Copper
co, v. Franchise Tax Board, supra, 10 cal.App.3d at 502; cf.
Contai ner corp. of Anerica v. Franchise Tax Board, 117 cal.App.3d
988, 995 [173 cal.Rptr. 121] (1981), affd., 463 U S. 159 [77
L.Ed.2d. 545] (1983).)

Appel ant al so places reliance on Appeal of Credit
Bureau Central. Inc.., decided by this board on February 2, 1981
In that case, the parent corporation's only activity was the
managenent of its subsidiaries, all of which were engaged in the
col l ection a?ency busi ness, and three of the parent conpany's
operating officers held simlar positions in each of the parent
conpany's 14 operating subsidiaries. The parent conpany was
| argely responsible for the preparation of the grouP's nmont hly
financial statements; the maintenance of an internal audit
department; the preparation of annual reports for its
sharehol ders and other regulatory requirements; the purchase of
insurance for its subsidiaries; and had direct responsibility for
the recruitment and di smssal of high-level subsidiary personnel.
The principal facts which distinguish that case fromthe instant
matter are the hi%h probability of the sharin? of know how by the
14 subsidiaries through the overlapping of officers, and the
dissimlar activities conducted by appellant and PLS. W have
previously held that where nenbers of an affiliated group share
common officers and directors while en?aging in generally the
sane t¥pe_of busi ness, a reasonable inference can be drawn that
the affiliated group benefited from the exchange of significant
i nformation. (2ppeal of Maryland Cub Cornoration, Cal. St. Bd.
of Equal., Mar. 23, 1970; Aooceal of Anchor Hockina { ass
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Corooration, Cal. St. Bd. of Equal., Aug. 7, 1967.) Here

appel  ant was engaged in the manufacture and sale of wre
fasteners and staple machines, and PLS had no paid enpl oyees and
did not conduct any operations; therefore, no exchange o
operating informtion was ﬁOSSIble. The oversight of appellant's
operations by PLS was of the nature and type as woul d be
performed by any parent in the operation of a wholly owned

subsi di ary. (E__ W Wolworth Co. v. Taxation & Rev. Dept., 458
U S. 354, 368-369 [73 L.Ed.2d 819] (1982).)

~ Further, the Powers brothers did not becone officers of
PLS until after August 27, 1976, and were the only officers of
appel I ant throughout the relevant years. |t does not appear that
the officers and/or directors of PLS were also officers or
directors of appellant's subsidiaries. Thus, the possibility of
a nutual ly benetficial exchange of information and Enom#how
bet ween PLS and appellant and its subsidiaries through
overl apping officers, as was present in Appeal of Credit Bureau
Central. Inc., supra, is not present in The instant matter

pel lant, citing Appeal of Scholl. Inc.. et al., supra,
asserts that another test of a unitary business "is whether the
earnings of the group are naterially different from what they
woul d have been if each corporation had operated w thout the
benefit of its unitary connections wth the other corporation.”
(App. Br. at 7.) pel l ant m sreads the statenent we nmade in
that case. The inplication of the statement was that the "three
unities" or the "contribution or dependency" tests would be
satisfied if the group is materially benefited by the unitary
connections with the other corporations, which does not create a
test apart fromthe "three unities" or the "contribution or
dependency" tests. (See al so Anneal of saga Corooration, supra.)

We now deci de whether there is contribution or
dependency sufficient to satisfy the contribution or dependency
test established in Edison California Stores v. McColgan, supra.
In the instant matter there were overlapping directors between
PLS and appel |l ant throughout the relevant years and overl appi ng
officers from August 27, 1976. However, there was no product
flow, centralized advertising, centralized purchasing,
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i nt er conpany loans® nor other such activities between PLS and
appel l ant, because PLS conducted no activities other than its
oversight of appellant. Wile an integrated executive force has
been given consi derable weight in conc ud|nE t hat rmut ual
contribution or dependency was present, we know of no case where
t he exi stence of contribution or dependency was found solely from
the presence of an integrated executive force. Mitual
contribution or dependency have been found where there was
substantial interdivisional or intercorPorate product flow, and
an |ntegrated executive force (Appeal Of Beecham, Inc., Cal. St.
Bd. of Equal., Mar. 2, 1977, Appeal of Golier Society, Inc.,

Cal. St. Bd. of Equal., Aug. 19, 1975), and where there was
substantial vertical integration, an integrated executive force
and other unitary rel ationshi ps. (Appeal of Nippondenso of LosS
Anaeles, Inc., Cal. St. Bd. of Equal., Sept. 12, 1984. When we
conmpare the cases where the existence of a unitary business was
establ i shed by satisfaction of the mutual contribution or
dependency test to the instant matter, we are convinced that the
interrelationship between PLS and appellant is insufficient for a
finding that they conducted a unitary business under this test.

Here, appellant argues that PLS was engaged in the

busi ness of providing valuable nanagenent and related services to
aﬁpellant and its subsidiaries through a single director of PLS,

o was also a director of appellant. \Wiile the facts show that
this PLS director provided some executive services to appellant,
there is no indication that the services he provided were
provi ded in any capacity other than as a director of appellant.
Appel lant also states that it provided services to PLS, but does
not state what they were. In order to establish a unitary
business, it is necessary to do nore than sinply |ist
ci rcunstances which are considered to be "unitary factors"; such
factors are distinguishing features of a unitary business only

*  The record indicates that PLS did not receijve any divi dend
income, and incurred a substantial anpunt of interest expense for
1974, 1975, and 1976, which we believe related to its acquisition
debt. Further, appellant did not receive any interest incomne.
(Res. Br., Ex. B-1, B-2, B-3.) Therefore, since PLS's receipts
were insignificant, and there was no interconpany debt or
distribution reflected in the records of either entity, we
believe the acquisition debt was directly paid by appellant.
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when they show that the corporation or divisions involved
functioned as an integrated enterprise and did not constitute
nerely a group of investnents whose operations were unrel ated.
(See Container corp. V. Franchise Tax Board, supra, 463 U S. at
178; Twentieth Centurv-Fox FiTm Corporation, 89- SBE- 007, Mar. 2,

1989.) In our opinion the factors relied upon by appellant
denonstrate nothing nore than a passive hol ding company's
oversight of its unrelated investnent. (appeals of Hol | vwood

Fil m Enterprises, INnc.. Cal. St. Bd. of Equal., WMar. 31, 1982
Appeal of J. B. Torrance, Inc., Cal. St. Bd. of Equal., My 8,
1985; Appeals Of Andreini & Company and Ash Sl ouah Vi nevards.
Inc., Cal. St. Bd. of Equal., Mar. 4, 1986.)

o I'n view of the above, we nust sustain respondent's
position. Having decided that appellant and PLS did not operate
a unitary business under the tests above, we need not address
respondent's alternative argument that even if appellant and PLS
were unitary, the acquisition debt expense may not be deducted
from busi ness income.
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ORDER

Pursuant to the views expressed in the opinion of the
bﬁardf on file in this proceeding, and good cause appearing
t her ef or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
section 25667 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Power-Line Sales,
Inc., against proposed assessnents of additional franchise tax in
t he anmounts of $13,323, $11,128, and $22,437 for the incone years
1974, 19d75, and 1976, respectively, be and the same is hereby
sust ai ned.

Done at Sacranento, California, this 5th day of
Decenmber, 1990, by the State Board of Equalization, wth Board
Menbers M. Collis, M. Dronenburg, M. Bennett, and M. Davies
present .

Conway H Collis , Chai r man
Ernest J. Dronenburg. Jr. , Menber
Wlliam M Bennett , Menber
John Davi es* , Member

, Menber

*For Gray Davis, per Governnent Code section 7.9
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